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    FEC ACTION MAY HAVE IMPACT ON NONPROFIT ADVOCACY  
      
    Nonprofit Leadership Organizations Join in Common Message  
      
      
    WASHINGTON ­­­­- Four national nonprofit organizations - Charity Lobbying in the Public Interest (CLPI), the National Committee for Responsive Philanthropy (NCRP), the National Council of Nonprofit Associations (NCNA), and OMB Watch-have joined to express their common concern about a draft advisory opinion (AO number 2003-37) of the Federal Election Commission (FEC) issued on January 29, 2004 at the request of a political committee calling itself Americans for a Better Country that is organized to support Republican candidates for office.

 The FEC will soon rule on the draft advisory opinion that would greatly increase regulation of what nonprofit 527 political committees can do and may lead to similar restrictions on other nonprofit organizations.  The draft opinion would sharply restrict the ability of political committees to speak out on public policy matters in any ways that seem to "promote, support, attack, or oppose" a candidate, even if the effort is not related to an election.  The FEC was originally scheduled to consider the draft ruling on February 5, but a flood of comments forced the Commission to delay its ruling until February 18th.

 If the draft is approved, the ruling will apply immediately to political committees, but many FEC observers are concerned that it is so expansive that it may eventually impose similar restrictions on 501(c)(3) and 501(c)(4) organizations.  If that were to happen, it could undermine the existing rights of charities to speak on public policy matters, lobby within limits, and undertake nonpartisan voter engagement activities (such as voter registration efforts).  

 The key to this draft AO is that it expands the definition of electioneering "expenditures" to include spending for any activity that "promotes, supports, attacks, or opposes" a federal candidate.  This seems to include any criticism or support of a public official who happens to be running for federal office, even if the election is not mentioned or the official is not identified as a candidate. 
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 The AO  explains its definition of "electioneering" in a manner that covers virtually any type of policy discussion that refers to a federal candidate.  For example, criticism of President Bush's recent budget or support for his actions on the war against terrorism would be construed as promoting, supporting, attacking, or opposing presidential candidate George W. Bush, even with no mention of candidacy, voting, or elections. 

 * Fundraising appeals - A fundraising pitch that touts the organization's efforts opposing the Bush administration's environmental positions or takes credit for the organization's successful efforts to draw administration attention to childcare issues could be "expenditures" because President Bush is a candidate for re-election. 

 * Policy advocacy - If an email were sent describing the actions of a member of Congress to limit nonprofit advocacy, it could be construed as an "expenditure" if that member of Congress were a candidate for re-election.  So could an anti-war rally or a march for women's rights if the policies of the President are praised or criticized.

 * Educational materials - Information in printed materials, on websites, or elsewhere that tends to cast federal elected officials in a favorable or unfavorable light could be "expenditures."  Thus, a website that lists the political contributions candidates have received from particular industries or a study examining the increase in unemployment during a particular administration could be "expenditures".  
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